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First of all, I would like to express my sincere thanks to the International Society for Labour and Social Security Law for giving me such a great opportunity to take part in this seminar. For me, as for all other participants who are interested in further development of research work on different aspects of international and comparative labour law, it was a unique source of ideas on the concept of fundamental social rights and urgent issues which are peculiar to this field in modern conditions.

Throughout the seminar we had an excellent chance of listening to the lectures of the prominent scholars from all over the world. They have given a series of fascinating lectures which made it possible to receive a clear view on the different aspects of the subject, including the idea of fundamental social rights and their sources, the model of integration between social rights and international trade, and the role of different instruments in promoting fundamental rights at work. 
During the discussions within a working group we have tried to explore the crucial issues of the subject and examine it in more detail. Taking into account that the participants represented different countries, it was very useful to debate main problems in the sphere of fundamental social rights from a comparative point of view. As a result of the debates, we could identify the main challenge of enforcing international labour laws that could be called as the enforcement problem of international labour law. This issue is becoming more and more and more significant in the context of globalization and the deployment of neoliberal economic forces threatening the effectiveness of international labour law. This statement may be confirmed by a number of national cases, the summaries of which were submitted by our group during the final presentation.

Thus, the case of Russia which I have presented (its amended version is attached in the annex) is devoted to a particular problem of non-enforcement, arising from the differences in the interpretation of fundamental social rights by the Constitutional Court of the Russian Federation and the European Court of Human Rights. Such an issue, which is quite typical for those countries where fundamental social rights are stipulated by the basic laws, is derived from the different models of correlation between national legal systems and the European Convention on Human Rights that makes for further search of the optimal conception of their correlation in the age of globalization, including the legal one. 

Summing up, I would like to thank once again the International Society for Labour and Social Security Law for giving me such an excellent opportunity to take part in the seminar and Ca’ Foscari University of Venice for a high degree of efficient organization of the seminar and hospitality.   
        Annex

Russia

Russia as many other countries all over the world has ratified all eight of the core ILO conventions as well as the Convention for the Protection of Human Rights and Fundamental Freedoms (1950) better known as the European Convention on Human Rights (hereafter – the Convention) within the Council of Europe the member of which it became in 1996. In opinion of some foreign scholars which seems to be quite fair the Convention was eyed by Russia as many other countries from Central and Eastern Europe as a document that it should subscribe to in order to demonstrate its commitment to a democratic future.
 In the Soviet period, the influence of international labour standards on national legislation was rather restricted that can be explained, firstly, by the relative closedness of the Soviet economy and, secondly, by the fact that the rest of international labour law was not “ideologically neutral” and were chiefly oriented to communist states and not socialist ones.
 However, with Russia’s transition to a market economy and declaration of democratic values as the basis for its further development the situation has been changed substantially. At present, both in theory and practice international labour standards are considered as a principal guideline for further development of national legislation. At the same time, the number of applications submitted by Russian citizens to the European Court of Human Rights (hereafter – ECHR) indicates that in spite of numerous legislative attempts on adjustment of national legislation there are still a lot of problems with enforcement of human rights, including social ones.
 One of the most discussable questions of late concerns the issue of different interpretation of fundamental social rights by the ECHR and the Constitutional Court of the Russian Federation (hereafter – CC RF) which occurred in connection with the case Konstantin Markin v. Russia where the ECHR for the first time severely criticized arguments of the CC RF on the same matter. 

This case originated in 2005 when a military serviceman Konstantin Markin – a divorced father of three minor children – asked the head of his military unit for three years’ parental leave to take care of his children. Since the request was rejected on the ground that in accordance with Russian legislation such leave could be granted only to female military personnel and Markin was allowed to take only three months’ leave, he pursued unsuccessful multiple appeals to military courts of different levels, complaining, in particular, that that the refusal to grant him three years’ parental leave violated the principle of equality between men and women guaranteed by the Constitution. In 2006, after all his unsuccessful courts proceedings Markin lodged his complaint with the ECHR and in 2008 he applied to the CC RF, claiming that the provisions of the Military Service Act concerning the three-year parental leave were incompatible with the equality clause in the Constitution. In 2009, the CC RF rejected his application and concluded that Markin was not entitled to three years of parental leave so long by signing a military service contract he had voluntarily chosen professional activity which entailed limitations on his civil rights and freedoms which were necessary for proper defense of the country and its security. At the same time, granting the right to parental leave to servicewomen, on the exceptional basis, on the opinion of the CC RF, is explained, firstly, by the limited participation of women in military service and, secondly, by the special social role of women associated with motherhood.
About a year later the ECHR delivered its Chamber judgment in the case Konstantin Markin v. Russia,
 where it found that there had been a violation of Article 14 of the Convention (prohibition of discrimination) in conjunction with Article 8 (right to respect for private and family life). The Court was not convinced by the argument of the CC RF that the different treatment of male and female military personnel concerning the right to parental leave could be justified by the special social role of mothers in the upbringing of children as well as by the argument that taking of parental leave by servicemen on a large scale would have a negative effect on the fighting power and operational effectiveness of the armed forces.

In reality, it was for the first time when the ECHR so seriously criticized the arguments of the CC RF as groundless. Before then their legal positions on the issue of interpretation of fundamental social rights were generally coincided that can be explained by the fact “that both the Constitution of the Russian Federation and the Convention include per se the same range of fundamental rights and freedoms”.
 However, in the case of Konstantin Markin v. Russia the ECHR has not confined itself just to criticizing the CC RF. It also instructed Russia to take legislative measures in order to put an end to the discrimination against male military personnel as far as their entitlement to parental leave is concerned. Essentially it means that the ECHR has sufficiently exceeded bounds of the specific case when passing the judgment so long as there was no systematic problem and, therefore, no grounds to consider this decision as a pilot one.
 As a result, it was considered by Russian authorities as an attempt to infringe of Russian sovereignty and provoked a lot of debates on the limits of the ECHR’ interference in domestic affairs of a country. One of the consequences followed from these debates was a draft law according to which any decision by “an interstate organ” would only be fulfilled if the Constitutional Court of the Russian Federation confirmed that the norms called into question did not correspond with the Russian Constitution. In other words, it meant that the Constitutional Court would be granted veto power over the decisions of the ECHR. However, such radical legislative proposal has not received total support and eventually was withdrawn, formally as a result of a few procedural irregularities, although it seems to be quite obvious that political considerations were also taken into account.

Russia appealed the original decision on the case and in 2012 the Grand Chamber issued its final decision
 where it upheld the previous one and increased the applicant’s total award. However, it did not give rise to further polemics on the issue so long as the Grand Chamber preferred to limit itself by the merits of the concrete case and not to recommend the Russian legislator to change national legislation that could be considered as a compromise at that moment.

Summing up, one can say that this case reflects a particular problem of non-enforcement, arising from the differences in the interpretation of fundamental social rights by the national constitutional courts and the European Court of Human Rights. Such an issue, which is quite typical for those countries where fundamental social rights are stipulated by the basic laws, is derived from the different models of correlation between national legal systems and the European Convention on Human Rights
 that makes for further search of the optimal conception of their correlation in the age of globalization, including the legal one. As a final note, it is important to stress that in the case of Russia it was the national interpretation that prevailed over the ECHR’s one.
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